STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
ALEXANDER TABAK,
Petitioner,
VS. Case No. 04- 1451

OFFI CE DEPCIT,

Respondent .
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RECOVMENDED ORDER

Pursuant to notice, a final hearing was held in this case
on July 1, 2004, in Fort Myers, Florida, before Fred L. Buckine,
a dul y-assigned Adm ni strative Law Judge of the Division of
Adm ni strative Hearings.

APPEARANCES

For Petitioner: Al exander Tabak, pro se
214 Sout hwest 46th Terrace
Cape Coral, Florida 33914

For Respondent: Joanne B. Lanbert, Esquire
Jackson Lewis LLP
390 North Orange Avenue
Ol ando, Florida 32801

STATEMENT OF THE | SSUE

The issue is whether Respondent conmtted an unl awf ul
enpl oynent practice when it term nated Petitioner's enpl oynent

on July 20, 2001



PRELI M NARY STATEMENT

On July 19, 2002, Petitioner, Al exander Tabak, filed a
Charge of Discrimnation agai nst Respondent, O fice Depot, with
the Florida Conmm ssion on Human Rel ations (Commi ssion). Upon
conpletion of its investigation, the Conm ssion issued a Notice
of Determ nation: No Cause (Notice) and a Determi nation: No
Cause on March 12, 2004. Petitioner was advised that he nay
request an adm nistrative hearing by filing a petition for
relief within 35 days of the date of the Notice and that failure
to request an administrative hearing within 35 days of the date
of the Notice would result in dismssal of the adm nistrative
claimunder Florida Gvil Rights Act of 1992, Chapter 760,
Florida Statutes, pursuant to Section 760.11, Florida Statutes.
Petitioner filed a Petition for Relief on April 19, 2004.

On April 22, 2004, the Comm ssion referred this matter to
the Division of Administrative Hearings for the assignnment of an
Adm ni strative Law Judge to conduct all necessary proceedings
required under the law and to submt recomended findings to the
Conmi ssi on.

On April 26, 2004, the Initial Order was sent to Petitioner
and Respondent. On May 17 and 19, 2004, respectively, Counsel
for Respondent filed a Notice of Appearance and Notice of

Unilateral Conpliance with Initial Order.



On May 19, 2004, Respondent filed a Motion to Disniss,
alleging that Petiti oner was noticed on March 12, 2004, of his
right to file his Petition for Relief within 35 days of the
Notice and that Petitioner filed with the Comm ssion on
April 19, 2004, three days after the deadline inposed by
Chapter 760, Florida Statutes.

On May 24, 2004, a Notice of Hearing, scheduling the final
hearing for July 1, 2004, and an Order of Pre-hearing
| nstructions were entered.

At the final hearing on July 1, 2004, Petitioner testified
on his own behalf and offered one exhibit (P-1) that was
accepted into evidence. Respondent presented the testinony of
five wtnesses: Jeff Parry, Jaine Sal azar, Vailoa Tavai, G enn
M chal ak, and Ri chard York, enployees of Respondent.
Respondent’'s 17 exhibits (R-A through RQ were accepted in
evi dence.

The parties were afforded an opportunity to address
prelimnary matters prior to taking sworn testinony.
Respondent's counsel raised two matters: (1) Respondent's
Motion to Dismss for Petitioner's failure to tinely file his
Petition for Relief with the Conm ssion and (2) Petitioner's
failure to respond to discovery demands. Both issues were taken
under advi senent, and a ruling was reserved until after

presentation of the evidence.



On July 14, 2004, a one-volune Transcript was filed, and,
on July 30, 2004, Respondent filed a Proposed Recommended Order.
Petitioner did not file a post-hearing submttal

FI NDI NGS OF FACT

Based upon observation of the witnesses while testifying,
exhibits admtted into evidence, stipulations and argunents of
the parties, and evidentiary rulings made, the follow ng
rel evant and material facts are objectively determnm ned:

Motion to Dismss for Failure to Tinely File Petition for Relief

1. This case arises out of a Charge of Discrimnation
(Charge) filed by Petitioner (M. Tabak) wth the Conm ssion on
July 19, 2002.

2. M. Tabak alleged in the Charge that Respondent (O fice
Depot) discrim nated agai nst himbased on his religion (Jew sh),
disability, and age (54 years) and retaliated against himfor
conpl ai ning of the same when it termi nated his enpl oynent on
July 20, 2001. O fice Depot denied the allegations in the
Charge and contends that it does not discrimnate on the basis
of religion, disability, age or any other factor.

3. On March 12, 2004, a no cause determ nation was issued
by the Conmi ssion after its investigation of the allegations in
the Charge. The determnation states that "there is no
reasonabl e cause to believe that an unl awful enpl oynent practice

has occurred.”



4. The no cause determ nation and the Notice were nail ed
to M. Tabak on March 12, 2004. The Notice informed M. Tabak
of his right to request an admnistrative hearing by filing a
petition for relief within 35 days of the date of the Notice
(i.e. April 16, 2004), and it further infornmed Petitioner that
his claimwould be dismssed if it was not tinely filed.

5. The Comm ssion received M. Tabak's Petition for Relief
(Petition) on April 19, 2004, 38 days after the date of the no
cause determ nation and Notice of March 12, 2004.

6. M. Tabak gave no reason for the failure to tinely file
his Petition, other than "he put it in the mail and the postal
servi ces should have delivered it."

Failure to Respond to Discovery

7. M. Tabak acknow edged receiving Ofice Depot's First
Request for Production of Documents and First Set of
| nt errogatori es.

8. M. Tabak acknow edged that he did not answer
Respondent's di scovery reguests.

9. Ofice Depot did not file a notion to conpel or any
ot her pleading to have M. Tabak's refusal to conply with
di scovery addressed by the undersigned prior to the hearing, and

t he nonconpliance i ssues are now noot.



Claimof Discrimnation

10. M. Tabak was hired by O fice Depot on Novenber 25,
1994, as a delivery driver at the satellite facility located in
Fort Myers, Florida. Delivery drivers would report to the
war ehouse each norning to be assigned a "route" and/or
"delivery" by the "lead" driver. The |ead driver was an
enpl oyee pronoted from anong the drivers. Drivers wth the nost
experience and know edge of the "delivery aspect” of the
busi ness, who had denonstrated an ability to manage ot her
drivers and interviewed well as a potential |eader, as
determ ned by managenent, was pronoted to | ead driver positions.
During M. Tabak's enploynment with Ofice Depot, a nmale and
femal e were pronoted to | ead driver positions.

11. At the time of hire, all of Respondent's enpl oyees, to
i nclude M. Tabak, were provided with a copy of Ofice Depot's
enpl oyee handbook.

12. Ofice Depot's enployee handbook includes policies
regardi ng equal enploynent opportunity, prohibition of unlaw ul
harassnment, and appropriate workpl ace conduct. The policies
prohi bit discrimnation or harassnent of enpl oyees on the basis
of several factors, including religion, age, disability, sexual
orientation, race, and national origin and require enpl oyees to
treat one another with respect. The handbook provided the

accepted nethod for enployees to file their objections to al



proposed di sciplinary actions taken agai nst them by managenent,
at the time they were notified of adverse action inpacting their
enpl oynent st at us.

13. On COctober 13, 1997, sone 35 nonths after he was
hired, M. Tabak applied for a |l ead driver position that was
advertised. M. Tabak was interviewed, selected, and pronoted
to the lead driver position with an increase in pay and
responsibilities. The overall responsibility of the |ead driver
was to ensure each day (1) that all vehicles were operative,

(2) that drivers were present and assigned delivery routes, and
(3) that drivers were scheduled to fill in for drivers who were
on vacation and out sick. When necessary, the |lead driver wll
drive for a driver who is out sick and no replacenent was tinely
found. Al Ofice Depot drivers understood that "the daily
delivery of goods was the ultimte objective to be achieved."

14. On or about May 11, 2001, driver Jam e Sal azar radi oed
M. Tabak, his lead driver, informng M. Tabak that he ran out
of gas while driving a delivery route. During their
conversation on the office-to-truck radi o, another driver
Dani el Vasquez, overheard M. Tabak tell M. Salazar, "if you
have a fucking problem say it to nmy face,” or sonme vul gar
statenent to that effect.

15. M. Salazar and M. Vasquez reported M. Tabak's

vul gar comment to Jeff Parry, the satellite manager. M. Parry



di scussed M. Tabak's inappropriate conduct with his inmediate
supervisor, Tom Perrin, the district manager/supervisor.

M. Parry and M. Perrin agreed that M. Tabak's comments and
conduct were inappropriate and were a violation of Ofice
Depot's policy and practice that required "enpl oyees to treat
one another with respect.”

16. On May 11, 2001, M. Parry and M. Perrin concl uded
that M. Tabak woul d receive witten counseling for his coment
to M. Salazar, wth the warning that the next policy infraction
would result in a final witten counseling warning and/ or
termnation. The witten counseling becones a part of the
enpl oyee' s personnel file. Ofice Depot's Problem Resol ution
policy is included in the enpl oyee handbook. Through the
Probl em Resol ution policy, enployees may contest proposed
di sci plinary counseling or other adverse actions taken by Ofice
Depot managenent. M. Tabak was gi ven a Probl em Resol ution form
at the time he was infornmed by managenent of the "witten

counsel i ng warning," but he elected not to conplete the formto
contest the witten counseling warning he received for his
vul gar coment to M. Sal azar.

17. On May 11, 2001, M. Parry and M. Perrin gave

M. Salazar a final witten warning for running out of gas.

This final warning was given because it was the responsibility



of the driver, M. Salazar, to ensure that the truck assigned to
himwas fully gassed each norning before leaving the facility.

18. On or about July 10, 2001, driver, David Tollison,
reported to M. Parry that at the end of his delivery run he
attenpted check-in with M. Tabak, his lead driver, by giving
his signed clipboard evidencing deliveries made. According to
M. Tollison, M. Tabak shoved the clipboard back to him and
said "fucking check yourself in."

19. Wen confronted by managenent with this second
conplaint of using vulgarity to cowrkers, M. Tabak denied
using the specific word "fucking" but admtted he "may" have
said "hell" or "damm" when he shoved the clipboard at
M. Tollison.

20. Again M. Parry discussed this incident with
M. Perrin, and they agreed that M. Tabak's conduct was
i nappropriate and violated O fice Depot's policies and practices
requiring "enployees to treat one another with respect” and that
he should receive a final witten counseling.

21. On July 10, 2001, M. Tabak received his final witten
counseling for his inappropriate conduct toward M. Tolli son.
The final warning informed M. Tabak that the next infraction of
O fice Depot's enployee policies would result in term nation.
Again, M. Tabak was given a Problem Resolution format the tine

he was i nfornmed by nanagenent of the "final witten warning,"



but he elected not to conplete the formto contest the witten
counsel i ng warni ng he received for his vulgar conment to
M. Tollison.

22. On July 18, 2001, M. Parry was advised that M. Tabak
had nade derogatory comments about the sexual orientation of
Lisa Holnmes, a lead driver. It was reported that M. Tabak, in
t he presence of drivers, Dan Mouwuser and G enn M chal ak, had on
nore than one occasion referred to Ms. Hol nes as "that gay
bitch."

23. On two or nore occasions M. Tabak nade derogatory
comments about Ms. Holnes in the presence of Vail oa Tavi a,
referring to Ms. Holnmes as a "bitch" and stating that "she
shoul d not be working as a driver at Ofice Depot because she is
a woman. "

24. M. Tabak, in the presence of M. M chal ak, conti nued
his barrage of derogatory comments about Ms. Hol nes, referring
to her as a "dike" and stating "we sure don't need any gay | eads
[drivers] around here."

25. M. Tabak's derogatory comments about his coworkers
were not restricted to just the sexual orientation of
Ms. Holnmes. In the presence of M. Mchal ak and on nore than
one occasion, M. Tabak expressed his opinion regarding his
Mexi can and Bl ack Anerican coworkers, to include the statenent

"if we could get rid of all the Blacks and Mexicans, this place

10



woul d run better,” and "we don't need Bl acks and Mexi cans,
because they are | azy."

26. M. Tabak's repeated inappropriate coments nmade about
his coworkers in the presence of other coworkers, after two
written warni ngs, were brought to the attention of Richard York,
O fice Depot's Regional Human Resources Manager, |ocated in
Atlanta, Georgia. M. York, through his own investigation of
M . Tabak's comrents regarding the race, national origin, and
sexual orientation of other O fice Depot enployees confirned
repeated viol ations, after warnings, had occurred.

27. On July 20, 2001, M. Tabak was term nated for
repeated violations of Ofice Depot's policies concerning equal
enpl oynent opportunities and non-harassnent. Again, at the tine
of his termnation for the third and last tine, M. Tabak was
given a Problem Resolution formto conplete to contest his
term nation. M. Tabak did not, however, nmention in his Problem
Resol ution any clains of religious, age, or disability
discrimnation; failure to accomobdate; or retaliation. It is
undi sputed that M. Tabak's term nation was the sole and direct
result of his having nade three or nore derogatory statenents
about his coworkers in the presence of other coworkers, each
such statenent being a separate violation of Ofice Depot's
policy regardi ng mandatory respect of each enpl oyee for

cowor kers.

11



28. M. Parry term nated anot her enpl oyee, M. Mbuser, for
maki ng derogatory remarks about M. Tabak's Jewish religion. He
also term nated M chael Salters and Charles Wotten for
m sconduct. Neither M. Muser, M. Salters nor M. Wotten was
Jew sh or disabled, and they were all in their early to md 20's
when term nat ed

29. M. Tabak was term nated solely for his repeated
violations of Ofice Depot's enployee policy consisting
primarily of derogatory remarks and i nappropriate conduct toward
his coworkers and for no other reason as he all eged sone three
years after his term nation

Rel i gi ous Acconmmodati on Cl ai m

30. O fice Depot does not have nor does it observe any
conpany-wi de, close all stores, religious holidays. The policy
of Ofice Depot was to accommodate any enpl oyee's request,
shoul d anot her enpl oyee be found to replace the absent enpl oyee,
or the day off was one of those listed for all enployees. No
day off was given any enpl oyee nerely because of that enployee's
religion or other personal traits and/or desires. Leave and
vacation tine was avail abl e should an enpl oyee plan his schedul e
and have eight or nore hours | eave available for any purpose the
enpl oyee deened appropri ate.

31. M. Tabak's claimof discrimnation, to include

religious discrimnation, was filed on July 19, 2002, nore than

12



1,000 days after he was required to come in to work on Yom

Ki ppur in Septenber of 1999. M. Tabak's requests for tinme off
for religious holidays during his enploynent, beginning in
Novenber of 1994 through Septenber of 1999, with Ofice Depot
were granted w thout exception when another driver could and
woul d be available to cover M. Tabak's assigned duties.

32. M. Parry was M. Tabak's manager in 1999 and 2000
during both Jew sh holidays, Yom Ki ppur and Rosh Hashanah.

33. In 1999, M. Tabak was called in to work on Yom Ki ppur
by M. Parry after his prior request for that day off had been
granted. On that day, the unexpected absence of two drivers
woul d have caused undue hardship on the operations of the
facility where M. Tabak was enployed as a | ead driver.

M. Tabak's suggestion that a driver could be requested fromthe
Mam |ocation to travel to Ft. Myers for one day's work that he
m ght celebrate a religious holiday was rejected by M. Parry
because had never requested driver assistance from Wston/M am
on the day of a crisis. M. Tabak was not called in to work on
Jewi sh holidays in the year 2000 because no drivers called in

si ck.

Rel i gi ous Discrimnation Caim

34. M. Tabak's claimof religious discrimnation was

based on his not getting pronoted to the Ft. Myers nmanageri al

13



position in Novenber 1998 for which he al so applied. Again, the
religious discrimnation claimwas not raised in 1998.

35. M. Parry's enploynent with O fice Depot began in
1988, when O fice Depot acquired Allstate Ofice Products, by
whom M. Parry was already enployed as a driver in Tanpa,

Fl ori da.

36. In 1993, Ofice Depot incorporated the Allstate Ofice
Products Tanpa office systemfor conputer centralized custoner
delivery fromthe warehouses into the Fort Myers facility.

37. In Decenber 1994, one nonth after M. Tabak was hired,
M. Parry was tenporarily assigned to the Ft. Myers facility to
set up and inplement the conputer centralized custoner delivery
systemand to train its drivers.

38. TimEdwards, Ofice Depot's nmanager, made the deci sion
to pronote M. Parry because he felt that M. Tabak did not do
well during his interview M. Edwards gave M. Tabak an out-
of -cycl e pay increase in Novenber 1998 of approximately six
percent .

39. M. Parry hired Jordan Silverstein, a Jew sh driver
after M. Tabak's termnation on July 20, 2001.

40. At the request of M. Tabak, and as a part of its
busi ness practice of giving back to the conmmunity, Ofice Depot
made two vol untary donations of $2,500 each to M. Tabak's

Jewi sh Tenple, once in 2000 and again in 2001.
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41. Considering all evidence of record favorable toward
M. Tabak regarding religious discrimnation, M. Tabak failed

to establish a prinma facie case that Ofice Depot discrimnated

agai nst hi m because of his religion when he was not sel ected for
pronotion to the position of nmanager of the Ft. Meyers facility
in Novenber 1998.

42. M. York was 53 years of age in July 2001 when he
participated as a nanager in the decision to term nate
M. Tabak.

43. M. Perrin was in his early 40's when he partici pated
in the decision to discipline and ultimtely term nate
M. Tabak.

44. M. Mchal ak was 51 years old in July 2004. During
his enploynment with Ofice Depot, M. Mchalak testified to
never having experienced age discrimnation and never having
observed or heard of any age-rel ated discrimnatory renarks
toward M. Tabak.

45. M. Tabak's only evidence of age discrimnation was
his allegation that M. M chal ak made the remark, which
M. Mchal ak denies, that "an old fart |like you is never going
to make manager.”

46. Considering all evidence of record favorable toward
M . Tabak regarding age discrimnation, M. Tabak failed to

establish a prima facie case that Ofice Depot discrimnated

15



agai nst hi m because of his age, when he was not selected for
pronotion to a manager's position or because of an all eged
statenent nmade by M. M chal ak.

Disability D scrinnation

47. M. Tabak based his claimof disability discrimnation
on his alleged di mnished hearing capacity.

48. M. Tabak all eged that he suffered with di m ni shed
hearing that was corrected and restored to 100 percent when he
woul d wear his hearing aid.

49. M. Tabak's alleged di m nished hearing did not
interfere wwth or prohibit his performance of his job and duties
whil e enployed at Ofice Depot.

50. M. Tabak passed his annual Departnent of
Transportation hearing tests while he worked under M. Parry's
managenent in the Ft. Myers facility.

51. M. Tabak never personally made M. Parry aware of his
di m ni shed hearing, and, consequently, M. Parry was not aware
that M. Tabak suffered with a hearing problemthat was
corrected with a hearing aid.

52. M. Tabak offered no nedical evidence in support of
his "di m ni shed" hearing allegation.

53. Considering all evidence of record favorable toward

M. Tabak, he failed to establish a prim facie case that Ofice

Depot discrim nated agai nst hi m because of his di mnished

16



hearing that was corrected and restored to 100 percent when he
woul d wear his hearing aid.

Retaliation

54, At no tine during his enploynment or during his
termnation process, including his opportunity to identify and
address his retaliation claimon his Problem Resolution form
did M. Tabak allege that not being selected to a position of
manager and his term nation were acts of retaliation. |ndeed,
when his termnation was first and in the forefront of his
concerns, M. Tabak did not conplete his Problem Resolution form
to raise a claimof retaliation or to contest his term nation.

55. O fice Depot was first nmade aware of M. Tabak's
clainms of alleged religious, age, and disability discrimnation;
failure to acconmmopdate; and retaliation on July 19, 2002, one
year after his term nation.

56. M. Tabak failed to establish a prinma facie case that

O fice Depot retaliated agai nst hi mwhen they termi nated his
enpl oynent on July 20, 2001.

CONCLUSI ONS OF LAW

57. The Division of Adm nistrative Hearing has
jurisdiction over the parties to and the subject matter of this
proceedi ng pursuant to Section 120.569 and Subsections 120.57(1)

and 760.11(7), Florida Statutes (2002).
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58. Subsection 760.10(1)(a), Florida Statutes (2002),
provides that it is an unlawful enploynment practice for an
enpl oyer:
To discharge or to fail or refuse to hire
any individual, or otherwise to discrinnate
agai nst any individual with respect to
conpensation, terns, conditions, or
privil eges of enploynent, because of such
i ndividual's race, color, religion, sex,
national origin, age, handicap, or marita
st at us.
59. Petitioner alleged in the Charge that Respondent
di scri m nated agai nst him based on his religion (Jew sh),
disability, and age and retaliated against himfor conplaining
of the same when his enploynent was term nated on July 20, 2001
60. The Conm ssion and the Florida courts have determ ned
that federal discrimnation |aw should be used as gui dance when

construi ng provisions of Section 760.10, Florida Statutes

(2002). See Brand v. Florida Power Corp., 633 So. 2d 504, 509

(Fla. 1st DCA 1994); Florida Departnent of Community Affairs v.

Bryant, 586 So. 2d 1205 (Fla. 1st DCA 1991).
61. The United States Suprene Court established, in

McDonnel | Dougl as Corporation v. Green, 411 U S. 792, 93 S. C.

1817; 36 L.Ed.2d 668 (1973), and Texas Departnent of Conmmunity

Affairs v. Burdine, 450 U S. 248 (1981), the analysis to be used

in cases alleging discrimnation under Title VII, which is

18



persuasive in cases such as that at bar, as reiterated and

refined in the case of St. Mary's Honor Center v. Hicks,

509 U. S. 502 (1993).
62. This analysis illustrates that a petitioner has the
burden of establishing, by a preponderance of evidence, a prinma

facie case of discrimnation. |If that prim facie case is

est abl i shed, the defendi ng respondent nmust articulate a
legitimate, non-discrimnatory reason for the action taken

agai nst the petitioner. The burden then shifts back to the
petitioner to go forward with evidence to denonstrate that the
offered reason is nerely a pretext for unlawful discrimnation
The Suprene Court stated in Hicks, before finding discrimnation
in that case, that "the fact finder nust believe the plaintiff's
expl anation of intentional discrimnation.” 509 U S at 519.

63. In the Hcks case, the Court stressed that even if the
factfinder does not believe the proffered reason given by the
enpl oyer, the burden remains with the petitioner to denonstrate
a discrimnatory notive for the adverse enpl oynent action taken.

64. In order to establish a prima facie case, Petitioner

must satisfy each prong of a four-prong test establishing that
before or at the tine of termnation: (1) he was a nmenber of a
protected group, (2) he was qualified for the position in
guestion, (3) he was discharged, and (4) he was actually

subj ected to an adverse enpl oynent decision. Failure to satisfy
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one prong of the test is fatal to the claim See WIIlians v.

Motorola, Inc., 303 F.3d 1284, 1293 (11th G r. 2002); Canino v.

US EEOC, 707 F.2d 468 (11th Cr. 1983); and Smth v.

Georgia, 684 F.2d 729 (11th Gir. 1982).

Tineliness of the Petition

65. Subsection 760.11(7), Florida Statutes (2002), and the
Commi ssion require that a petition for relief froma "no cause"
determ nation by the Comm ssion requesting an admnistrative
hearing nust be filed with the Comm ssion within 35 days of the
date of the "no cause" determ nation.

66. Florida Adm nistrative Code Rule 28-106. 104 provi des
that a petition for relief is "filed" when it is received by the
of fice of the Comm ssion during normal business hours.

67. The tinmeliness of a request for an admnistrative
hearing is determ ned based on the date the request is filed,
regardl ess of when it was nmailed or otherw se served by the
requesting party.

68. The doctrine of excusabl e neglect no | onger saves an

untinely request for an admi nistrative hearing. See, e.g. Patz

v. Dept. of Health, 864 So. 2d 79 (Fla. 3rd DCA 2003); Whiting

v. Dept. of Law Enforcenent, 849 So. 2d 1149 (Fla. 5th DCA

2003); Cann v. Dept. Children & Famly Services, 813 So. 2d 237

(Fla. 2d DCA 2002).
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69. Petitioner introduced no evidence that suggests the

doctrine of equitable tolling described in Machul es v.

Departnent of Adm nistrative, 523 So. 2d 1132 (Fla. 1988).

Thus, dismssal as untinely filed is required. See
8§ 120.569(2)(c), Fla. Stat. (2004) (untinely petition for
adm ni strative hearing "shall be dismssed"); 8 760.11(7), Fla.
Stat. (2002) ("claimw |l be barred" if request for
adm nistrative hearing is not made within 35 days).

70. The Petition in this cause nust be dism ssed as
untinmely filed in viol ati on of Subsections 760.11(7) and
120.569(2)(c), Florida Statutes (2002).

Merits of the Petition

71. Petitioner failed to establish a prim facie case and,

therefore, failed to nmet the first prong of the four-prong test
established by the United States Suprene Court in MDonnell-

Dougl as Corporation v. G een and Texas Departnment of Conmunity

Affairs v. Burdine, and, on that ground, the Petition in this

cause nust be di sm ssed.

RECOMVENDATI ON

Based upon the foregone, it is RECOMWENDED t hat the
Conmmi ssion issue a final order dismssing with prejudice the

Petition for Relief and the Charge of Discrimnation.
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DONE AND ENTERED this 1st day of COctober, 2004, in

Tal | ahassee, Leon County, Flori da.

~

FRED L. BUCKI NE

Adm ni strati ve Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 1st day of Cctober, 2004.

COPI ES FURNI SHED,

Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Al exander Tabak
214 Sout hwest 46t h Terrace
Cape Coral, Florida 33914

Joanne B. Lanbert, Esquire
Jackson Lewis LLP

390 North Orange Avenue
Ol ando, Florida 32801

Ceci| Howard, General Counsel

Fl ori da Conm ssi on on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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